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PARTIES TO SUIT 

INTRODUCTION 

Order I of the Code deals with the parties to the suit. ‘Parties’ is one of the essential of the 

suit. It also deals with the joinder, misjoinder, non-joinder of parties, addition, deletion of 

parties and also representative suits. 

A suit is a proceeding by which an individual persons that remedy which the law affords. In 

every suit there must be at least one plaintiff and one defendant. Every suit must contain the 

cause of action, which refers to the cause or set of circumstances which leads up to a suit. The 

subject matter of the suit is the right or property claimed in the suit. The court adjudicates 

upon the right of the parties with regard to the subject matter in dispute. The relief claimed 

should be specifically stated in the plaint.  

Plaintiffs and Defendants are two parties to the suit but there can be multiple plaintiffs and 

defendants and then there will be question of joinder of parties. It may be joinder of plaintiffs 

(O.I R.1) or it may be joinder of defendants (O.I R.3).  

In this context, a party may be a necessary party or a proper party. Necessary means 

mandatory. In other words Necessary Party is one without whom no order can be made 

effectively. But parties in whose absence any effective order can be made but whose presence 

is necessary for final and complete disposal of the case, then he is a proper party. For e.g. In a 

suit for eviction against tenant, tenant is a necessary party but sub-tenant will be considered a 

proper party. In partition suits, Coparceners are necessary parties. Coparceners are the owner 

of Joint Hindu properties. In a land acquisition case where government has acquired land for 

local authority the government is a necessary party because dispute between government and 

the party whose land is acquired and the local authority is a proper party. 

RULE OF JOINDER 

                                                     JOINDER OF PLAINTIFF [O.I R.1] 

JOINDER OF PARTIES 

                                                     JOINDER OF DEFENDANT [O.I R.3] 
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If the cause of action arises in favour of or against multiple persons then the question of 

joinder of plaintiff and defendant arises. If the act is done by a single individual against a 

single individual then the question of joinder of parties does not arise. Here, we essentially 

deal with joinder of plaintiffs and defendants. The question of joinder of parties is a matter 

of procedure and not of substantive rights. 

The primary object of joinder of parties is to ensure that all suits are decided finally and 

conclusively on merits in presence of all parties. 

When Plaintiffs may be joined [Order I Rule 1] 

The provisions of [O.I R.1] state as to who may be joined as plaintiffs in a suit. The parties 

who are to be joined as a plaintiffs in a suit are persons in whom and against whom any right 

to relief in respect of or arising out of the same transaction or series of acts or transaction is 

alleged to exist, whether jointly, severally or in the alternative and also where, if such persons 

were parties in separate suits, any common question of law or fact would arise. It is necessary 

that both the conditions should be satisfied. This rule simply seeks to bring all those persons 

who have the right to relief in respect of any specific act either jointly or severally or 

alternatively in one suit who if brings separate suit there will be common question of fact or 

law would arise in any such suit. 

In Krishna v. Narsingh Rao1, that only pre-condition arise as to joined in one suit as a 

plaintiffs if the common question of law or fact arose between the plaintiffs. 

For instance, A publishes a series of book under the title Oxford and Cambridge Publication 

so as to induce the belief that books are the publication of Oxford and Cambridge University 

or either of them. Whether these two universities may be joined as a plaintiffs or not? The 

court on this point said that they can be joined together because both the conditions are 

satisfied: 

1. The right to relief arises out of the same act or transaction. 

2. Common question of law or fact will arise in such a case. 

 

 

                                         
1 AIR 1973 Bom. 358 
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When Defendants may be joined [Order I Rule3] 

The test on which two or more persons are joined as defendants under O.I R.3 is same as, 

when two or more persons have joined as plaintiffs under O.I R.1. 

For instance, An altercation takes place between A on one hand and B and C on the other. B 

and C simultaneously assault A. A may join B and C as defendants in one suit for damages 

for assault as the right to relief against them arose through same act and common question of 

fact and law will be involved if separate suit were brought against B and C. 

When two or more defendants are joined together and the test given under Rule 3 does not 

satisfy, then the joinder of such defendants and their respective cause of actions, is known as 

multifariousness of suit. 

No Joinder if Delay is caused 

O.I R.2: Power of Court to order separate trials- In case the Court finds that any joinder of 

plaintiffs may embarrass or delay the trial in the suit, the court may allow the plaintiffs to 

elect either to continue or seek separate trials or may itself suo motu order separate trials or 

may even make such order as may be expedient. 

O.I R.3A: Power to order separate trials where joinder of defendants may embarrass or delay 

trial- The Court may order separate trials or make such other order as may be expedient in the 

interest of justice where it appears to it that the joinder of defendants may embarrass or delay 

the trail of the suit. 

Thus a question arise, when they cannot be joined? When it appears to the court that such 

joinder may embarrassed or delay the trial then the court may not allow such joinder. 

When this objection should be raised? It should be raised at the earliest possible opportunity 

and in any case it is act or before the settlement of issues, i.e. till O.XIV but not after that. 

Difference between Cause of action and Same Transaction 

Suppose a DTC Bus hits a car and the car hits the bus and then cause of action arise. One 

transaction and two cause of action.  

Transaction- Accident 
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And hitting causes 2 different cause of action (1) injury to human beings (driver of car) (2) 

injury to person (person sitting in bus). Both of them join because they are part of same 

transaction. 

Cause of action is narrower. If you want to join it, the car belongs to one and the person 

suffered is another i.e. passenger. Both of them joined. Both of them is plaintiff. Transaction 

is wider than cause of action. O.I R. 1 talks of same transaction. 

Joinder of Cause of action: Sub-Rule (2) of R. 3 of O.II says that if the subject matter of two 

cause of action joins together, and if it exceeds the pecuniary limits, then the court where the 

suit is instituted cannot allow or decide because jurisdiction barred them and the order passed 

is nullity. 

Court may give judgement for or against one or more of the joint parties [O.I R.4] 

This provision states that in cases provided under Rule 1 and Rule 3, the judgement may be 

given for one or more plaintiffs, who can prove their claim and are entitled to relief, without 

amending the plaint or prayer.  

Similarly, a judgement can be given against one or more of the defendants, as are found liable 

and according to their respective liabilities.  

Defendant need not be interested in all the relief claimed [O.I R. 5] 

It shall not be necessary that every defendant shall be interested as to all the relief claimed in 

any suit against him. 

Joinder of parties liable on same contract [O.I R. 6] 

This provision talks about the joinder of defendants in a suit where their liability arises based 

on a contract including a bill of exchange, Hundi and Promissory Note. The liability in such a 

case may arise either severally or jointly and severally. 

Plaintiff is in doubt from whom redress is to be sought [O.I R. 7] 

Where there is a doubt or uncertainty as to the person form whom the plaintiff can obtain 

remedy i.e. who is the defendant, he can join two or, more defendant in order to determine as 

to which of the defendants is liable, and to what extent  he is liable.  
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Necessary and Proper Parties 

A necessary party is a party to the constitution of the suit in whose absence no decree at all 

can be passed and suit is liable to be dismissed for want of necessary party. On the other 

hand, a proper party is one in whose presence enables the court to adjudicate the dispute 

effectively and completely. A person who is not a party to the suit may be ordered to be 

added as party defendant to the suit though no relief is claimed against him provided his 

presence is necessary for complete and effectual decision of the question involved in the suit. 

Many a time, a party may not be a necessary party but, he may be proper party for 

adjudication of questions involved in the suit and if that be so, the court can always ask the 

plaintiff to implead such party.  

A proper party is one in whose absence effective order can be passed but whose presence is 

necessary for complete and final disposal of the case2. If the necessary party is not impleaded 

the suit is liable to be dismissed. For instance, in a partition suit, all sharers are necessary 

party and in a suit for eviction of a tenant, the sub-tenant would be a proper party. 

The Supreme Court in Anil Kumar v. Shivnath3 observed that the object of rule of necessary 

party is to bring on record all persons who are parties to the dispute relating to the subject 

matter so as to avoid multiplicity of proceedings and inconvenience. 

The Supreme Court in Kasturi v. Iyyamperumal4 laid down following two test to determine 

the question whether a particular party is a necessary party to a proceeding or not: 

I. There must be a right to some relief against such party in respect of matter in issue. 

II. It is not possible to pass an effective decree in his absence. 

Difference between Necessary Party and Proper Party 

Necessary Party Proper Party 

One against whom a relief is sought. No relief is sought against it. 

In its absence no decree or effective order 

can be passed. 

In its absence effective order can be passed 

but its presence is necessary for final and 

complete decision of the case. 

                                         
2 Globe Ground (India) Employees Union v. Lufthansa German Airlines, (2019) 15 SCC 273 
3 (1995) 3 SCC 147 
4 AIR 2005 SC 2813 
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In case of its non-impleadment, suit is liable 

to be dismissed. 

In case of its non-impleadment, suit cannot 

be dismissed. 

Decree passed in absence of necessary party 

is non-executable. 

Decree passed in absence of proper party 

cannot be reversed, substantially varied or 

remanded in appeal unless conditions given 

in Section 99 are satisfied. 

 

Non-Joinder and Mis-Joinder of Parties 

Where the person is a necessary or proper party to the suit and he has not been joined as a 

party then it is a case of non-joinder of parties. If two or more persons are joined as a party to 

the suit in contravention of Order I Rule 1 and 3 and where they are neither necessary party 

nor proper party then it is a case of mis-joinder of parties. 

Effect of Non-Joinder and Mis-Joinder: Order I Rule 9 lays down general rule for non-

joinder and mis-joinder of parties. It lays dwon that suit cannot be defeated only on the 

ground of non-joinder and mis-joinder of parties. However, Proviso to Rule 9 states that this 

rule is not applicable in case of non-joinder of necessary party. Therefore, it means that if a 

necessary party has not been joined in the suit then the suit can be defeated. In other words it 

can alos be said that joinder of necessary party is very much essential for the suit.  

Similarly, Sections 99 and 99 A of the Code also provides that no decree shall be reversed, 

substantially varied or remanded in appeal on account of any mis-joinder or non-joinder of 

parties. Decree can be so reversed if- (i) it affects merits of the case, or (ii) it affects 

jurisdiction of the court.  

But non-joinder of necessary party is a serious defect and would not be covered under 

Section 99. 

Objection as to non-joinder and mis-joinder: Order I Rule 13 provides for two kinds of 

objections as to non-joinder and mis-joinder of parties. It provides that: 

a) All objections on the ground of non-joinder and mis-joinder of parties shall be taken 

at the earliest possible opportunity; and  

b) In all cases, where issues are settled, at or before such settlement, unless the ground of 

objection has subsequently arisen. 



7 

 

c) Any such objection not so taken shall be deemed to have been waived. 

In Addepalli Venkata Laxmi v. Ayinampudi Narasimha Rao5, the court said that issue of 

non-joinder of necessary party cannot be raised for the first time in appeal. 

Striking out, Addition or Substitution of Parties 

Order I Rule 10 deals with striking out, addition and substitution of parties. As a general rule 

it is the discretion of the plaintiff to choose his adversary because he is the dominus litis. The 

courts should not interfere in it but court also has a duty to do justice and to see all persons 

who ought to be involved in the controversy are present on record in order to avoid 

multiplicity of suits and finally decide all the issues involved in it. 

Addition or substituting plaintiff: Rule 10 (1) provides for adding or substituting plaintiffs. 

Following conditions must be fulfilled: 

i. The suit has been filed in the name of wrong plaintiff; 

ii. Such mistake must be bona fide; 

iii. The substitution or addition of the plaintiff is necessary for the determination of the 

real matter in dispute. 

For instance, D is an agent of A. D, under a bona fide mistake files a suit against B in his own 

name. The name of principal A can be substituted by the court. 

Such amendment may be made at any stage of the suit or even at appellant stage. A person 

cannot be added as plaintiff without his consent. The object of this provision is to protect the 

bona fide claims on technical grounds of maintainability. The Supreme Court in C.C.I v. 

SAIL6 observed that court has to be satisfied that amendment under Rule 10 (1) is necessary 

on account of bona fide mistake on part of original plaintiff. 

Striking out or adding parties: Rule 10 (2) provides for adding or striking out parties. It 

provides that the court may either strike out or add parties on following two grounds: 

i. Person ought to have been joined as plaintiff or defendant, but he was not so joined; 

ii. Without the presence of that person the question involved in the suit cannot be 

completely decided. 

                                         
5 AIR 1994 AP 72 
6 (2010) 10 SCC 744 
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In Anil Kumar v. Shivnath7, the Supreme Court has observed that the object of this rule is to 

bring on record all persons who are parties to the dispute relating to the subject-matter as to 

avoid multiplicity of proceedings and inconvenience. 

Considerations to be kept in mind: 

Two considerations must be kept in mind before exercising these powers:- 

I. Plaintiff is the best judge of his interest and it is for him to choose his opponent 

against whom the relief can be claimed; 

II. If the court comes to a conclusion that the presence of person is necessary to 

effectively decide the suit then irrespective of the wish of the plaintiff, the court may 

join the person as a party. 

Power under Rule 10 (2) can be exercised either on the application of the party or suo motu 

by the court. 

Order of addition, deletion or substitution or transposition of parties can be made at any stage 

of the suit irrespective of the law of limitation. 

Transposition of parties: Transposition of parties means substitution of defendant in place of 

plaintiff. The Supreme Court in Kiran Tandon v. Allahabad Development Authority8 

observed that court has power under Order 10 Rule 10 (2) to transfer a defendant to the 

category of plaintiff. Transposition of parties is made to avoid multiplicity of proceedings. 

Transposition is made in two conditions: (i) when the suit is withdrawn by the plaintiff, (ii) 

when it is abandoned by the plaintiff. In making an order of transposition of defendant to 

plaintiff the court has to see whether the applicant has a substantial question to be decided 

against the other defendants. 

As per O.I R. 10 Sub-Rule 4 where the defendant is added then the plaint will be accordingly 

amended and amended copies of plaint and summons shall be served on the new defendant 

and if the court thinks fit even on the original defendant. 

                                         
7 (1995) 3 SCC 147 
8 AIR 2004 SC 2089 
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And if the person who is to be added as plaintiff is a minor, he must not be added as plaintiff 

is a minor; he must not be so added without a next friend. The proceeding shall be deemed to 

have begun against the new defendant only on the service of summons. 

In Lakshmi Narain v. District Judge, Fatehpur, AIR 1992 AII 119, it was held that  

1. Where a person is neither a necessary nor proper party, the court has no jurisdiction to 

add him as a party. The question of necessary party is to be determined with reference 

to the averments in the plaint and the matter up for decision before the court. 

2. The object of the rule is to promote the cause of justice and to bring before the court 

at the same time all the persons who are parties to the dispute relating to the subject-

matter, thereby avoiding inconvenience and separate trials.  

In Savitri Devi v. District Judge, Gorakhpur, AIR 1999 SC 976, the Court observed that 

Order I Rule 1 enables the court to ass any person as party at any stage of the proceeding if 

the person whose presence before the court is necessary in order to enable the court 

effectively adjudicate upon and settle the questions involved in the suit. 

Representative Suit [Order I Rule 8] 

Order I Rule 8 of the Code deals with the representative suit which enables filing of a single 

suit on behalf of other persons interested in subject-matter of the suit. Thus, it is a rule of 

convenience enacted to avoid multiplicity of proceedings. General rule of litigation is that all 

person interested in a suit must be joined as parties to it. Order I Rule 8 provides an exception 

to this rule. 

When there are numerous person either as plaintiff or defendant having the same interest in 

one suit, then one of them may file or defend in a suit with the permission of the court, it is 

called Representative Suit. In another words, A suit by one or more persons under the rule on 

behalf of themselves and others having the same interest in the suit is called a Representative 

Suit. 

Object: Object of this provision is to save time and expense, avoid multiplicity of suits and 

prevent harassment of parties. It is merely an enabling provision. It does not compel an 

individual to represent body of persons. 

Conditions: Though not defined in the Code, a representative suit is a suit filed by or against 

one or more persons on behalf of themselves and others having the same interest in the suit.  
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For the rule to apply, the following conditions must be fulfilled: 

1. The person must be numerous. 

2. There must be same interest or community of interest in all such persons. 

3. The necessary permission of the court must have been obtained. 

4. Notice to all the persons interested in the suit must be given at the expense of 

plaintiff. 

Numerous Person: this is the first requirement for filing representative suit. The term 

numerous does not mean numberless. The numerous implies group of person who can be 

defined sufficiently so as to enable the court to recognize all the participants in the suit. For 

instance, a representative suit on behalf of villagers in reference to village property can be 

filed under this rule9.  

Same Interest: All concerned and represented in the suit must have same interest in the suit. It 

is not necessary that cause of action must be the same but their interest must be common or 

they all must have a common grievance [Explanation to Rule 8]. 

For instance, in the case of T.N. Housing Board v. T.N. Ganpathy10, residential building was 

allotted to the applicants belonging to low-income groups. After settlement of price, excess 

demand was made by the Board which was challenged by the allottees. It was contended that 

such suit is not maintainable as separate demands notice were issued against each of the 

allottees giving arise to separate cause of action. However, the Supreme Court rejected the 

contention and held that suit was maintainable. 

Permission or direction of court: The representative suit can be filed only if the court grants 

permission to sue or be sued on behalf of other or if the court itself directs two or more 

persons to sue or be sued in representative character. Such permission may be express or 

implied because no particular form has been given by the Code. 

Notice: Since the judgement in a representative suit operates as a res judicata and binds all 

the parties so represented [See Rule 8 (6) read with Section 11 Explanation VI], it is therefore 

necessary that notice shall be given to all such persons otherwise decree will not bind them. 

Such notice can be made by personal service or if not so practicable, by public advertisement 

                                         
9 Hasan Ali v. Mansoor Ali, AIR 1948 PC 66 
10 AIR 1990 SC 642 
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[Order I Rule 8(2)]. It is the duty of the court to see that proper notices are issued which are 

sufficient to provide information to the person interested in the suit. 

Who may institute Representative suit: 

A representative suit is one that is filed by one or more persons on behalf of themselves and 

others having same interest in the suit. Order I Rule 8(3) provides that a person may also 

apply to be added as a party after such suit is instituted in a court. Order I Rule 8(5) further 

provides that persons suing or defending must proceed with due diligence otherwise they will 

be removed as a party from such suit.  

Abandonment or compromise: No abandonment or withdrawal or compromise can be made 

in a representative suit unless:  

i. The court has given notice to all persons interested in the suit [Order I Rule 8(4)]; and  

ii. The court has granted leave to compromise such suit [Order XXIII Rule 3B]. 

The Supreme Court in Aliyathammuda Beethathebiyyappura Pookoya v. Pattakal 

Cheriyakoya11 held that in order to compromise a representative suit, it is necessary to obtain 

leave of the court. Before the grant of leave, the court has to give notice in such manner as it 

may think fit to such persons as may it appear to be interested in the suit. 

Representative Suits will be binding on all persons so represented in the suit. It does not 

apply in writ proceedings. 

Rule 8A:- Power of Court to permit a body of persons to present opinion or to take part 

in the proceedings- This provision was inserted by the Amending Act of 1976. It provides 

that if during the trial of a suit, it appears to the court that a person or body of persons is 

interested in any question of law which is directly and substantially in issue in the suit, the 

court may permit the person to present his opinion on that question of law, if such permission 

is necessary in the public interest.  

 

 

 

                                         
11 (2019) 16 SCC 1 
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Other Provisions 

Rule 10A:- Power of Court to request any pleader to address it- If a party is not 

represented by any pleader and is having an interest in the suit or proceeding which may be 

affected by the court’s decision, then the court may request any pleader to address it as to any 

interest which is likely to be affected by its decision on any matter in the issue.  

Rule 11:- Conduct of Suit- The Court may give the conduct of a Suit to such persons as it 

deems proper. 

Rule 12:- Appearance of one of several plaintiffs or defendant for others- If there are 

more than one plaintiff or defendant, then all of them may authorise one or few of them to 

appear, plead or act for all of them in the suit or proceedings concern. Such authority must be 

in writing and signed by the party giving it and must be filed in the court. 


